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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  lodged  by  the

informant  is  that  on  17.05.2016  at  about  3:30  PM  when  he  was

returning  from Tinsukia  town  to  Makum in  an  auto  rickshaw  (APE)

bearing registration no. AS-23-AC-0544 alongwith 5 other passengers,

suddenly the auto met with an accident near auto dealer workshop,

A.T. Road, Tinsukia with a truck. The accident occurred due to rash and

negligent driving by the auto driver, which caused injury to 5 persons

along with the informant. Hence the case.

INVESTIGATION

2. On the basis  of  aforesaid  FIR,  police  registered  a  case against  the

accused  persons  as  Tinsukia  P.S.  Case  No.  522/16  under  section

279/338 of Indian Penal Code (Herein after referred to as IPC). Police

investigated the case and on completion of  investigation submitted

charge-sheet  against  the  accused  person  Sri  Joy  Narayan  Prajapati

under section 279/337/427 IPC.

APPEARANCE OF THE ACCUSED PERSON

3. On appearance  of  the  accused person  Sri  Joy  Narayan Prajapati  in

Court, copies of relevant documents u/s 173 Cr.P.C were furnished to

him in compliance with section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a

prima facie case was found against the accused person under section

279/337/427  of  IPC.  The  accused  person  pleaded  not  guilty  and

claimed to be tried when particulars of offences under those sections

are duly read over and explained to him.
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WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution  side  adduced  evidence  of  six  witnesses  and  exhibited

three documentary evidences.

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At the close of the prosecution evidence, examination of the accused

person  U/S  313  of  the  Cr.P.C.  have  been  done  with  regard  to  the

incriminating circumstances appeared against him in the prosecution

evidence.  Defence  side  has  adduced  no  evidence  and  plea  of  the

defence is of total denial.

ARGUMENT

7. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  person.  After  perusing  the  records,

considering  the  materials  produced,  hearing  the  arguments  of  the

learned counsels for both the sides, the following points are taken as

points for determination.

POINTS FOR DETERMINATION:

(i) Whether on 17.05.2016 at about 3:30 PM the accused person

had driven one vehicle, an auto rickshaw (APE) in a public place

so rashly and negligently so as to endanger human life or public

likely  to  cause  hurt  or  injury  to  the  informant  and  thereby

committed an offence punishable under Section 279 IPC.

(ii) Whether  on  the  same  day  and  same  time  the  accused  had

caused hurt to the informant by driving so rashly or negligently

as  to  endanger  human  life  or  personal  safety  of  others  and

thereby committed an offence punishable under Section 337 IPC.
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(iii) Whether  on  the  same  day  and  same  time  the  accused  had

committed mischief and thereby caused loss or damage to an

amount of  fifty rupees or upwards and thereby committed an

offence punishable under Section 427 IPC.

DISCUSSION, DECISION AND REASONS THEREOF:

1. PW 1 Sri Zakir Hussian in his examination states that he knows the

informant who is his father. The incident took place on 17.05.2016 at

about 3:30 PM near Tinsukia Thermal Gate. His father was traveling in

an  auto  bearing  Reg.  No.  AS-23-0544  and  at  that  time  he  was

traveling  in  another  auto  which  was  behind  the auto  in  which  his

father was traveling. His father was traveling to Makum from Tinsukia

town,  just  at  that  time one  truck  which  was  coming from Makum

towards Tinsukia suddenly took a right turn at the place of occurrence

and the auto in which his father was traveling dashed against the rear

portion of the truck. He identified the accused standing in the dock as

the one driving the auto in which his father was traveling at the time

of occurrence of the incident. He stated that he had seen him at the

place of occurrence at the time of the incident. Just after the incident

took place the accused as well as the driver of the truck fled away. 

2. During his cross-examination PW1 further stated that he is a resident

of Makum and the accused also resides at Makum and as such he

knows  him  from  before.  He  boarded  the  auto  on  the  day  of  the

incident from Prakash Bazaar, Tinsukia at about 3:10 PM. The distance

between the auto in which he was traveling and that in which his

father was traveling was about 200 mts. at the time of the incident.

He stated that he cannot  say if  the truck which was coming from

Makum had given any signal while taking the right turn. The nearby

residents  of  the  place  of  occurrence  as  well  as  the  other  injured

persons had told him that the accident took place due to the fault of

the accused. Just after the accident about 20-25 persons gathered at

the place of occurrence and Azizul Hussain, Inayat Islam were among

the persons who had gathered at the place of occurrence at the time

of the incident. They also told him that the accident took place due to

fault of the accused person. 
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3. PW 2 Sri Abdul Latif stated that on the day of incident, he was going

from Tinsukia  towards  Makum in  an  auto  Rickshaw.  Suddenly  one

truck was coming from Makum towards Tinsukia took turn and the

auto rickshaw hit the said truck. He was sitting in the back seat of the

auto,  which  was  driven  by  accused  Sri  Jay  Narayan  Prajapati.  He

sustained injury on his forehead and also blood was coming out. After

getting the injury, he became unconscious. He regained his senses in

Civil  Hospital,  Tinsukia.  Thereafter  he lodged an ejahar  in  Tinsukia

Police station. Ext. 1 is the said ejahar and Ext. 1(1) is his signature.

4. During  his  cross-examination  PW2  stated  that  he  cannot  say  the

contents of Ext.1 and that while the truck took turn, then the auto

rickshaw hit with the truck.

5. PW 3, Sri Bidya Gogoi stated that one day in the year 2016, he along

with ASI Omiya Kr.  Pait went to Makum, Tokorigola, at the place of

incident and ASI Omiya Kr. Pait seized one truck. Ext. 2. is proved as

the  seizure  list  and  Ext.  2(1)  as  his  signature.  He stated that  ASI

Omiya Kr. Pait also seized one Auto rickshaw in his presence. Ext. 3. is

proved as the seizure list and Ext. 3(1) as his signature.

6. PW 4 Sri Dhaneswar Saikia stated that he have not seen the incident

and  he  have  no  personal  knowledge  regarding  it.  One  truck  was

seized and he have put his signature on Ext. 2. Ext. 2. Is proved as

the seizer list and Ext. 2(2) as his signature.

7. PW 5 Sri Madhav Gogoi stated that one day he went to PS to receive

his RC Book and the police asked him to put a signature on a paper.

Ext. 3 is the said paper and Ext. 3(1) is his signature. He do not know

anything about the incident.

8.  PW 6 Sri  Subal Biswas stated that on the day of incident he was

proceeding  towards  Tinsukia  from  Makum  and  at  that  time  one

dumper vehicle coming from opposite direction signaled for crossing

the  road  then  the  auto  dashed  against  the  dumper  vehicle.  The

accused standing in the dock was driving the auto. He was sitting in

the back seat of the auto, he also sustained injury on his forehead

and on his upper lips.  Thereafter he was taken to Swastik Nursing

Home by a private vehicle. Three other persons who also traveling

with him in the same auto also sustained injury.

9. During his cross-examination PW6 stated that the auto was moving in

the left side of the road and the auto hit the dumper on the right side
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of the road. He stated that he was sitting in the front side of the auto

and the dumper was trying to cross the road to enter into another

road passage. 

Judicial Determination

1. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.

2. Let  me  start  the  analysis  of  the  case  by  stating  that  in  any  case

involving  injured  persons,  the  victim  is  always  the  best  person  to

depose  in  the  case.  He  or  she  being  the  victim  has  firsthand

knowledge of  the incident.  Moreover,  the injured is  always the last

person  to  exculpate  the  real  offender  and  inculpate  an  innocent

person.  The only  condition is  that  the evidence of  the victim must

inspire the confidence of the court.

3. In relation to the instant case, from the perusal of  the evidence on

record it appears that PW1, who is the son of the informant of this case

stated that the one truck coming from the opposite direction suddenly

took a right turn at the place of occurrence and the auto in which his

father was traveling dashed against the rear portion of the truck. In his

evidence he had not mentioned that he had seen the accused driving

rashly and negligently. According to his evidence, nearby residents of

the place of occurrence as well as the other injured persons had told

him that the accident took place due to the fault of the accused. Let us

now see if anyone had seen the accused driving the vehicle rashly and

negligently which is an essential  ingredient to prove an offence u/s

279/337 IPC. In his evidence, PW2, who is the informant and victim of

this case stated that when the truck suddenly took a turn than the

auto rickshaw hit the truck. Nowhere in his evidence, he stated that

the accused was driving the vehicle rashly or negligently. Moreover in

Ext  1  it  is  mentioned  that  the  accident  occurred  due  to  rash  and

negligent driving by the auto driver, i.e. the accused, but during his

cross he stated that he doesnot know the contents of Ext 1. PW3, PW4

and PW5 stated that they have not seen the incident and donot know

how it occurred. PW6 is also a victim and in cross he stated that auto

was moving in the left side of the road. Hence, none of the pws stated

that accused was rashly and negligently driving.
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4. In the light of the above discussion & reasons, I am of the opinion that

the  prosecution  has  failed  to  prove  the  case  against  the  accused

person beyond reasonable doubt. Hence, the accused person deserves

to be acquitted of the charge leveled against him.

5. Hence point (i), (ii) and (iii) are decided in negative and goes in favour

of the accused person.

Order

The  standard  of  proof  in  criminal  law  is  to  prove  guilt  beyond  all

reasonable doubt. From the above discussions I come to the conclusion

that the prosecution has failed to establish the allegations against the

accused person. Hence the accused person Sri Joy Narayan Prajapati is

acquitted of the charges under section 279/337/427 of Indian Penal Code

on benefit of doubt and the accused person be set in liberty forthwith.   

The  bail  bond  of  the  accused  person  be  remained  in  force  for

another six months from today.

This judgment is given under my hand and the seal of this Court on

this 27th day of April, 2018.

The case is disposed of.

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

TINSUKIA
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A P P E N D I X

List of Prosecution Witnesses

PW1: Sri Zakir Hussain

PW2: Sri Abdul Latif

PW3: Sri Bidya Gogoi

PW4: Sri Dhaneswar Saikia

PW5:   Sri Madhav Gogoi

PW6:   Sri Subal Biswas

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1:   F.I.R./Ejahar

Ext.2: Seizure List

Ext.3:   Seizure List

List of Defence Exhibits/Documents:

Nil

 (ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

                                                                     TINSUKIA
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